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Respondents (the State of Ohio Controlling Board and Ohio Department of Medicaid)

respectfully request that the Court deny the motion of Relators (various state representatives and

right-to-life organizations) to expedite this case in a manner similar to expedited election cases

under S.Ct.Prac.R. 12.08. Relators' motion offers no justification for that type of extreme

expedition.. That said, Respondents agree with Relators that no discovery is necessary to resolve

Relators' legal challenge or the "simple legal question" that their challenge presents. Mot. to

Expedite, at 3. Respondents thus are not opposed to the reasonable expedition of this case

should the Court find that expedition is appropriate, and, in that respect, Respondents offer a

recommended schedule for the Court's consideration below.

A. Relators cannot justify their request for extreme expedition.

Relators offer only rhetoric to support their request for this case to be expedited in the

extreme manner authorized for election cases under what is now S.Ct.Prac.R. 12.08. A speedy

ruling is necessary, Relators argue, to prevent "the potential remaking of Ohio's health care

system" that will allegedly occur on January 1, 2014, Nvhen Ohio's Medicaid program begins

covering a group of new beneficiaries identified under federal law at 42 U.S.C.

1396a(a)(10)(A)(i)(VIII). Mot. to Expedite, at 3-4. "Absent such a ruling,'°Relators assert, the

Ohio Department of Medicaid "may proceed in binding Ohio to offer expanded Medicaid

coverage that will ultimately be unfunded - - an unmitigated disaster for all Ohioans." Id at 5-6.

Yet Reiators' legal challenge under R.C. 127.17 presents no argument against the Ohio

Department of Medicaid's decision to provide coverage to thousands of lower-income Ohioans

who meet the eligibility criteria set forth under the federal law. Instead, they argue only against

the Controlling Board's subsictiary decision to authorize the Department to spend the additional

(and entirely) federal inoney it will receive as a result of providing coverage to these Ohioans.
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Thus, because Relators' requested relief is not directed toward preventing the newly eligible

beneficiaries from receiving Medicaid benefits beginning on January 1, 2014, their professed

need for resolution before that time is illusory.

Contrary to the argLunents in Relators' motion, this case is not about preventing the Ohio

Department of Medicaid from deciding to provide Medicaid coverage to these individuals. As

Relators concede, that decision has already been made. See Mot. to Expedite, at 4-5. Exereising

his discretionary authority under R.C. 5162.07, the Ohio Medicaid Director filed a State Plan

Amendment,Mth the federal government proposing to provide Medicaid coverage to those who

meet the criteria in 42 U.S.C. § 1396a(a)(10)(A)(i)(VIII), and the federal government approved.

that amendment before the Director even submitted the appropriations request to the Controlling

Board. Relators have not challenged the validity of the Director's actions in this regard. Nor

could they. The prevailing appropriations act actually signed into law by the Governor gives the

Medicaid program the unambiguous authority to cover the new beneficiaries. See R.C. 5163.03.

The Director lawfully exercised that discretion, and Relators present no argument to upend his

decision in this suit. In fact, R.C. 127.17-the only provision on which Relators premise their

claim for relief-does not even apply to the Ohio Department of Medicaid, let alone linzit the

Director's decision to provide Medicaid to znany lower-income Ohioans.

Instead, this case is solely about whether the Controlling Board, acting under R.C.

131.35, properly authorized the Medicaid Director to expend the additional federal funds that the

Department will receive during the current biennium as a result of the Director's decision. As of

now, the Controlling Board has authorized those funds and they have been appropriated tu3.der

section 503.80 of the current biennial appropriations act, Am. Sub. H.B. 59, which makes clear

that "any increase in appropriation that the Controlling Board approves under section[] ...
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131.35 ... of the Revised Code or any other provision of law is hereby appropriated for the

period ending June 30, 2015." Given the Controlling Board's action, federal funds exist for this

coverage. As a result, Relators mistakenly predict dire consequences if the Court were not to

issue its final ruling on the merits until after January 1, 2014.

Indeed, Medicaid coverage for the newly eligible beneficiaries would become

"unfunded"--which, Relators concede, qualifies as an "unmitigated disaster"----only if Relators

get the relief they seek here by requiring the Controlling Board to issue another order barring the

Director, not from providing this Medicaid coverage, but from accepting additional federal funds

to cover its costs. Mot. to Expedite, at 6. Even in the unlikely event that Relators succeed,

however, the Director could take appropriate action at that time to ensure the viability of the

Medicaid program. Among other options, the Director could exercise his discretion under R.C.

5163.03 to eliminate coverage for lower-incom.e Qhioans who meet the 42 U.S.C.

1396a(a)(10)(A)(i)(VIII) criteria by amending Ohio's State Medicaid Plan-a course he would

take, for example, if the federal governnient decided to lower its coinplete fiinding of this

coverage during this biennium, as testified to by Director McCarthy and Office of Health

Transformation Director Greg Moody at the October 21, 2013, Controlling Board hearing. The

federal Centers for Medicare and Medicaid Services (CMS)-the federal agency that oversees

the Medicaid program--has pledged repeatedly that it would allow States that opt into providing

Medicaid coverage to those who meet the 42 U.S.C. 1396a(a)(10)(A)(i)(VIII) criteria to opt out

without penalty. See Letter from CMS Director Cindy Mann to the Honorable Maggie I-lassan,

Governor of New I-Iampshire (June 13, 2013) (attached as Ex. 1); CMS, Frequently Asked

Question.s on F'xchanges, Reforms, and 11^Iedicaid ^T 24-25 (Dec. 12 2012) (attached as Ex. 2).



In short, Relators' alleged need for a quick resolution by January 1, 2014, is entirely

artificial. The Controlling Board has now appropriated the federal funds for the Medicaid

program's coverage of lower-i:ncome Ohioans and the Director could take appropriate action if

federal funds beconie unavailable sometime in the future (as a result of this lawsuit or

otherwise).

B. Respondents are not opposed to reasonable expedition.

While no expedition is necessary to meet an artificial deadline of January 1, 2014,

Respondents are not opposed to the Court adopting a reasonably expedited briefing schedule to

resolve this case. Like Relators, Respondents agree that this case requires no discovery. See

Mot. to Expedite at 4. And, like Relators, Respondents agree that their suit alleges a "simple

legal question" coiicerning the scope of R.C. 127.17. As a result, Respondents are willing to

engage in reasonable expedition if this Courrt finds that expedition is appropriate. To be sure.

Respondents believe that they have valid arguments that this case is not even properly before this

Court, both as a matter of the Court's original jurisdiction and as a matter of standing, and those

arguments are generally raised in a motion to dismiss. But Respondents are willing to

incorporate those justiciability arguments into a brief on the merits. Respor,dents, of course,

would follow whatever schedule that the Court believes is appropriate. As a recommendation,

Respondents respectfully would propose the following schedule:

Respondents' Answer due November 4, 2013

Relators' Merits Brief due November 12, 2013

Respondents' Merits Brief (including its challenges to Relators' standing and/or the
propriety of their suit) due November 25, 2013

Relators' Reply Brief due December 2, 2013
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'],his schedule would allow for briefing to be completed in a reasonably expedited manner, and

for the Court to eonsi.der this issue in a timely fashion.

C. Conclusion.

The Court should deny Relators' motion to expedite this case in a manner substantially

similar to expedited election cases under S.Ct.Prac.R. 12.08. The Court should either deny their

motion outright or grant a reasonably expedited schedule like the one that Respondents have

proposed in this pleading.

Respectfully submitted,

MICI-IAEL DEVv'INE (0009181)
Ohio Attorney General

ERIC E. MURPI-IY* (00832 4)

^State Solicitor ^
* Counsel of Record

RYAN L. RICHARDSC?N (0090382)
CHARITY S. ROBL (0075123)
Assistant Attorneys General
30 East Broad Street, 17th Floor
Coluxribus, Ohio 43215
614-466-8980
eric.murphy(^&,,ohioattorneygeneral. gov

Counsel for Respondents
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
7500 Security Iiotxlevard, Ma3i Stop: S2-26-12
Baltimore, Maryland 21244-1850

JUN 13 2013

The Honorable Maggie Hassan
Governor of New Hampshire
Concord, NHH 03301

Dear G-oveznor Hassan:

C

,,,. .._._...:.^

^F^

CENTERS FOR MF3DSCARE &MEDiG1tD SERYtCES

CENTER FOR MEDICAID & CHpP SERVICES

Thanks to the Affordable Care Act, in 2014, Americans will have access to new marketplaces

that will provide high quality insurance choices. Additionally, the law provides states with the

authority to expand their Medicaid programs up to 133 percent of the federal poverty level.

Starting in 2014, all of the costs of covering newly eligible adults will be paid for by the federal

goverzunent for the first three years and the federal government will cover at least 90 percent of

these costs in the years thereafter. CMS encourages all states to fully expand their Medicaid

programs and take advantage of the generous federal matching funds to cover more of their

residents. As we have previously indicated, there is no deadline for you to tell CMS your plans

on the Medicaid eligibility expansion. Should New Hanpshire choose to expand Medicaid

coverage, the state may drop that expanded coverage at any time, without financial penalty from
the federal government.

I look forward to working with you toward our ultimate goal of ensuring that every American

has access to affordable, high quality health care. Please do not hesitate to contact me if you have

any further questions or concerns.

Sincerely,

G -^.t u

Cindy Mann
Director

cc: Richard McGreal, Associate Regional Administrator, CMS Boston Regi:onal Office
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DEPARTMENT OF I-IEALTT-I & HUMAN SEIZ.VICES
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop 00-00-00
Baltiunore, Maiyiwid 21244-1850

Date

Subject:

December 10, 2012

,^ .. '

Frequently Asked Questions on Exchanges, Market Refot-ms, aaid Medicaid

EXCHANGES & MARKET RET'ORMS

State-Based Exchanges and State Partnership Exchanges

1. Does HHS plan to further extend deadlines fvrstates to decide on theirdevel of involvement
in implementing Exchanges?

A. No. As mentioned in the two letters that Secretary Sebelius sent to governors in November
2012, states have been and will continue to be partners in implementing the health care law
and we are committed to providing states with the flexibility, resources and time they need
to deliver the benefits of the health care law to the American people.

In response to various governors' requests for additional time, we extended the deadline for
a Blueprint Application to operate a State-Based Exchange from November 16, 2012 to
December 14, 2012. If a state is pursuing a State Partnership Exchange, we will accept
Declaration Letters and Blueprint Applications and make approval deterininations for State
Partnership Exchanges on a rolling basis. A state that plans to operate the Exchange in its
state in partnership with the federal government starting in 2014 will need to submit its
Declaration Letter and Blueprint Application declaring what partnership role they wouid like
to have by February 15, 2013.

A state may apply at any time to run an Exchange in future years.

2. What federat funding is available to assist a state in creating and maintaining a State-
Based Exchange? Will a state have to return federalfunding if it decides not to implement a
State-,E3ased Exchange?

A. By law, states operating Exchanges in 2014 must ensure that their Exchanges are financially
self-sustaining by January 1, 2015. The costs to states for establishing a State-Based
Exchange and testing Exchange operations during 2014 may be funded by grants under
section 1311(a). Additionally, grants under section 1311 may be awarded until December
31, 2014, for approved establishment activities that fund first year start-up activities (i.e.,
activities in 2014). It is also permissible that under a State Partnership Exchange, a state
may receive grants for activities to establish and test functions that the state performs in
support of a Federally-Facilitated Exchange. This applies whether or not a state is a State
Partnership Exchange. Generally, states will not be required to repay funds, provided funds
areused for activities approved in the grant and cooperative agreement awards.



3. Will HHS charge fees to a state that utilizesfederal data in connectioli with its State-Based
Exchange?

A. No. HHS is establishing a federally-managed data services hub to support information
exchanges between states (Exchanges, Medicaid and CHIP agencies) and relevant federal
agencies. In many cases, federal agencies other than HHS will be providing information
through the hub. As stated in previous guidance, no charge will be imposed on states for use
of the hub, nor for the required data accessed there.

4. What is the approval process for a state that would like to participate in a State
Partnership Exchange?

A. To operate a State Partnership Exchange in 2014, a state must subtnit a declaration letter,
complete the relevant portions of the Excha^ n^e_Bluenrint and be approved or conditionally
approved by HHS for participation in a State Partnership Exchange. State Partnership
Exchange approval standards mirror State-Based Exchange approval standards fo1- plan
management and the relevant consumer activities, where applicable, and include standards
related to sharing data and coordinating processes between the state and a Federally-
Facilitated Exchange. States have until February 15, 2013 to submit a declaration and
Blueprint Application for approval as a State Partnership Exchange.

Federally-Facilitated Exchange

5. How will HHS work with state poltcyinakers to make sure that the Federally-Facilitated
F.xchange accounts for the needs of a particular state? How will the Federally-Facilitated
Exchange for each state ensure that it accurately incorporates state-specific laws and
procedures into its business processes?

A. To the greatest extent possible, HHS intends to work with states to preserve the traditional
responsibilities of state insurance departments when establishirig a Federally-Facilitated
Exchange for a particular state. Additionally,l-IHS will seek to harmonize Exchange policy
with existing state programs and laws wherever possible.

For example, qualified health plans that will be offered in a FederaIly-Facilitated Exchange
must be offered by issuers that meet state licensure and solvency requirements and are in
good standing in the state (section 1301(a)(1)(C) of the Affordable Care Act; 45 C.F.R.
section 156.200(b)(4)). In addition, qualified health plans will be subject to requirements
that apply to all individual and small group market products such as the proposed rxiarket
rtiles. Accordingly, states continue to maintain an important responsibility with respect to
qualified healtli plans licensed and offer-ed in their states, regardless of whether the
Exchange is Federally-Facilitated or State-Based.

HHS is currently working to determine the extent to which activities conducted by state
insurance departments such as the review of rates and policy forms could be recognized as
part of the cei-tification of qualified health plans by a Federally-Facihtated Exchange. For
example, most states currently have an effective rate review program in place and HHS will
rely on such processes in connection with qualified health plan certification decisions and
oversight by a Federally-Facilitated Exchange. HHS will work with regulators in each state
with a Federally-Facilitated Exchange to identity these efficietacies.
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HHS is woi-king with the National Association of Insurance Comniissioners to enable states
to use the System for Electronic Rate and Form Filing as part of the qualified health plan
submission and certification process in a State Partnership Exchange. This will help ensure
that state and federal regulators are using the same data for their reviews and simplify
issuer compliance responsibilities.

HHS also will collect state-specific Medicaid and CHIP policy data so that the Federally-
Facilitated Exchange is able to evaluate Medicaid and CHIP eligibility.

6. Will Federally-Facilitated Exchange customer support personnel be familiar with state
rules so that they can advise consumers adequately?

A. Yes. HHS will operate the Federally-Facilitated and State Partnership Exchange call center
and website, and personnel will be trained on relevant state insurance laws and Medicaid
and CHIP eligibility standards so that they can advise consumers. In a state operating in a
State Partnership Exchange, a state will be responsible for the day-to-day management of
the Exchange Navigators and the development and management of another separate in-
person assistance program, and may elect to conduct additional outreach arid educational
activities. The Affordable Care Act directs Navigators to conduct public education to target
Exchange-eligible populations, assist qualified consumers in a fair and impartial manner
with the selection of qualified health plans and distribute information ori tax credits and
cost-sharing reductions, and refer consumers to any consumer assistance or ombudsman
programs that may exist in the state. Navigators must provide this information in a manner
that is culturally and linguistically appropriate and accessible by persons with disabilities.

7. What restrictions will there be on a state regulator's authority to enforce state laws when
consumers,purchase coverage through a Federally-Facilitated Exchange? Will states
retain their ability to protect consumers?

A. States have significant experience and the lead role in insurance regulation, oversight, and
enforcement. We will seek to capitalize on existing state policies, capabilities, and
infrastructure that can also assist in implementing some of the components of a Federally-
Facilitated Exchange. We also encourage states interested in improving this alignment to
apply to conduct plan management througli a State Partnership Exchange.

A Federally-Facilitated Exchange's role and authority are limited to the certification and
management of participating qualified health plans. Its role and authority do not extencl
beyond the Exchange or affect otherwise applicable state law governing which health
insurance products rriay be sold in the individual and small group markets. Several qualified
health plans certification standards rely on reviews that some state departments of
insurance may not currently coriduct. Therefore, IfHS will evaluate each potential qualified
health plan against applicable certification standards either by deferring to the outcome of a
state's review (e.g., in the case of licensure) or by performing a review necessary to verify
compliance with qualified health plan certification standards. Federally-Facilitated
Exchanges will consider completed state work to support this evaluation to the extent
possible.
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B. How will the Federally-Facilitated Exchange iie funded?

A. To fund the operation of the Federally-Facilitated Exchange, we proposed for comment in
the draft Payment Notice that participating issuers pay a monthly user fee to support the
operation of the Federally-Facilitated Exchange. For the 2014 benefit year, we proposed a
monthly user fee rate that is aligned with rates charged by State-Based Exchanges. While
we proposed that this rate be 3.5 percent of premium, it may be adjusted in the final
Pa rnent Notice to take into account State-Based Exchange rates. Exchange user fees will
support activities such as the consumer outreach, information and assistance activities that
health plans currently pay themselves. This policy does not affect the ability of a state to use
grants described in section 131.1 of the Affordable Care Act to develop functions that a state
elects to operate under a State Partriership Exchange and to support state activities to build
interfaces with a Feder•ally-Facilitated Exchange.

9. If a state chooses to provide some services to a Federally-Facilitated Exchange, will the
state be reimbursedfor its costs?

A. Yes in certain circumstances. HHS expects that states supporting the development of a
Federally-Facilitated Exchange may choose to seek section 13 11(a) Exchange Establishment
cooperative agreement funding for activities including, but not limited to:

• Developing data system interfaces with the Federally-Facilitated Exchange;

• Coordinatingthe transfer of plan information (e,g.,licenszzre and solvency) from the
state insurance department to the Federally-Facilitated Exchange; and

• Other activities necessary to support (and i-elated to the establishrnent of) the effective
operations of a Federally-Facilitated Exchange.

After section 1311(a) funds are no longer available, HHS anticipates continued funding,
under a different funding vehicle, for state activities performed on behalf of the Fedei-ally-
Facilitated Exchange. To the extent permissible under applicable law, Hl-1S intends to make
tools and other resources used by the Federallv-Facilitated Exchange available to state
partners in State Partnership Exchanges, as well as to State-Based Exchanges.

Market Issues

10. How are Exchanges going to increase insurance market com,petitioaa based on quality and
cost? Some markets ,may be starting offfrom a position of having few local issuers.

A, The introduction of Exchanges and the insurance market rules in 2014 will help promote
competition based on quality and cost since consumerswillhave an unprecedented ability to
compare similar products from different issuers and will be assured the riglit to purchase
these products, regardless of their health condition. Further, consumers in many states will
have new options such as the ability to purchase coverage from the Consumer Operated and
Oriented Plans and Multi-State Plans created under the Affordable Care Act. Additionally,
Exchanges can leverage nzarket forces to drive further transformation in health care
delivery.
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We anticipate that the number of individuals who will be eligible for advance payments of
premium tax credits and cost-sharing reductions - which are only available in connection
with qualified health plan coverage purchased through an Exchange - will attract issuers to
Exchanges where the certification process will encourage and reward high quality
affordable insurance offerings. In addition, HHS is developing a Star Ratings system for
qualified health plans purchased in an Exchange pursuant to section 1311(c)(3) of the
Affordable Care Act.

11, When will we havefinal rules on essential health benefits, actuarial value, and rating?

A. The proposed rules on essential health benefits and actuarial value and the mai-ket refoi-ms.
including rating, were published on November 20, 2012. Public comments are due by
December 26, 2012. On November 20, 2012, we also issued a state Medicaid directors letter
on how we will propose essential health benefits be implemented in Medicaid. HHS will
analyze the comments, adjust any policies accordingly, and publish final rules early next
year.

12. W1iat level of benefit is required in a specific benchmark to satisfy the ten essential health
benefit categories? What process will be undertaken by HHS to select backfilling benefit
options if a state defaults to the largest small group product?

A. In section 156.100 of the proposed rule on Essential Health Benefits/Actuarial
Value/Arcreditation, we propose criteria for the selection process for a state that chooses to
select a benchmark plan. The essential health benefits benchmark plan would serve as a
reference plan, reflecting both the scope of services and limits offered by a typical employer
plan in that state. This approach and benchmark selection, which would apply for at least
the 2014 and 2015.benefit years, would allow states to build on coverage that is already
widely available, minimize market disruption, and provide consumers with familiar
products. Since some base-benchrnark plan options may not cover all ten of the statutorily
required essential health benefits categories, we propose standards for supplementing a
base-benchmark plan that does not provide coverage of one or more of the categories.

We also propose that if a base-benchmark plan option does not cover any items and
services within an essential health benefits category, the base-benchmark plan must be
suppleinented by adding that particular category in its entirety from another base-
benchmark plan option. The resulting plan, which would reflect a base-benchmark that
covers all ten essential health benefits categories, must meet standards for non-
discrimination and balance. After meeting these standards, it would be considered the
essential health benehts-benclimark plan.

The proposed r•ule also outlines the process by which HHS would supplement a default
base-benchmark plan, if necessary. We clarify that to the extent that the default base-
benchmark plan option does not cover any items and services within an essential health
benefits category, the category must be added by supplementing the base-benchmark plan
with that particular category in its entirety from aliother base-benchmark plan option.
Specifically, we propose that HHS would supplement the category of benefits in the default
base benchmark plan with the first of the following options that offer benefits in that
particular essential healtb benefits category: (1) theIargest plan by enrollment in the
second largest product in the state's small group market; (2) the largest plan by enrollment
in the third largest product in the state's small group market; (3) the largest national



Federal Employees Health Benefit Program plan by enrollment across states that is offered
to federal employees; (4) the largest dental plan under the Federal Employees Dental and
Vision Insurance Program, for pediatric oral care benefits; (5) the largest vision plan under
the Federal Employees Dental and Vision Insurance Program, for pediatric vision care
benefits; and (6) liabilitative services as described in section 156.110(f) or 156.115(a)(4).

Multi-State Plans

13. The Office of Personnel Management is required to certify Multi-State Plans that must be
included in every Exchange. How will yau ensure that Multi-State Plans compete on a level
playing fie(d and are compliant with state laws?

A. The U.S. Office of Personnel Management released a proposed rule implementing the Multi-
State Plan Program on November 30 , 2012. To ensure that the Multi-State Plans are
competing on a level playing field with other plans in the marketplace, the proposed
regulation largely defers to state insurance law and the standards promulgated by HHS and
states related to qualified health plans. Under the proposal, Multi-State Plans will be
evaluated based largely on the same criteria as other qualified health plans operating in
Exchanges. The few areas in which the Office of Personnel Management proposes different
regulatory standards from those applicable to qualified health plans are areas where the
Office of Personnel Management has extensive experience through its administration of the
Federal Employees Health Benefits Program. However, in order to ensure that these few
differences will not create any unfair advantages, the Office of Personnel Management seeks
comment from states and other stakeholders on these proposals. The regulation appeared
in the Federal Register on December 5, 2012, and the comment period runs through January
4,2013.

Bridge Plan

14, Can a state-based Exchange ce,rtify a Medicaid bridge plan as a qualified health plan?

A. Yes. HHS has received questions about whether a state could allow an issuer that contracts
with a state Medicaid agency as a Medicaid managed care organization to offer qualified
health plans in the Exchange on a limited-enrollment basis to certain populations. This type
of limited offering would permit the qualified health plan to serve as a "bridge" plan
between Medicaid/CHIP coverage and private insurance. This would allow individuals
transitioning from Medicaid or CHIP coverage to the Exchange to stay with the saine issuer
and provider network, and for family members to be covered by a single issuer with the
same provider network. This approach is intended to promote continuity of covet-age
between Medicaid or CHIP and the Exchange.

In general, an Exchange may allow an issuer with a state Medicaid managed care
organization contract to offer a qualified healtli plan as a Medicaid bridge plan under the
following terms:

• The state must ensure that the health insurance issuer complies with applicable laws, and
in particular with section 2702 of tlze Public Health Service /lct. Consistent with section
2702 (c) of the Public Health Service Act, a health plan whose provider network reaches
capacity may deny new enrollment generally while continuing to permit limited
enrollment of certain individuals in order to fulfill obligations to existing group contract
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holders and enrollees. Therefore, if the issuer demonstrates that the provider network
serving the Medicaid managed care organization and bridge plan has sufficient capacity
only to provide adequate services to bridge plan eligible individuals and existing
Medicaid and/or CI-IIP eligible enrollees, the bridge plan could generally be closed to
other new enrollment. However, in order to permit additional enrollment to be limited
to bridge plan eligible individuals, the state must ensure there is a legally binding
contractual obligatiori in place requiring the Medicaid managed care organization issuer
to provide such coverage to these individuals, We note that any such contract would
need to have provisions to prevent cost-shifting fr-om the non-Medicaid/CHIP
population to the Medicaid/CHIP population. We also note that the guaranteed
availability provision of section 2702 of the Public Health Service Act is an important
protection that pr-ovides consumer access to the individual and small group markets.
Accordingly, we plan to construe narrowly the network capacity exception to the
general guaranteed issue requirement.

• The Exchange must ensure that a bridge plan offered by a Medicaid managed care
organization meets the qualified health plan certification requirenlents, and that having
the Medicaid managed care organization offer the bridge plan is in the interest of
consumers.

• As part of considering whether to certify a bridge plati as a qualtfred health plan, the
Exchange must ensure that bridge plan eligible individuals are not disadvantaged in terms
of the buying power of their advance payments of premium tax credits.

• The Exchange must accurately i.dentifv̂  br•idge plan eliyi171e consumers, and cotivey to the
consumer his or her qualified health plan coverage options.

• The Exchange must provide information on bridge plan eligible individuals to the federal
governtnent, as it will for any other individuals who are eligible for qualified health plans
on the Exchange, to support the administration of advance payments of premium tax
credits. This will be done using the same mechanisrm that will be in place for the larger
Exchange population.

Successful implementation of a Medicaid bridge plan will involve a high degree of
coordination between the state Medicaid agency, departmentof insurance and the
Exchange. States operating State-Based Exchanges will be best positioned to achieve the
level of coordination needed to implement and supportthe offering of a Medicaid bridge
plan on an Exchange. Additional guidance will be issued soon.

Pre-Existing Condition Insurance Plan and Other High-Risk Pools

15. Does the federal gove.rnment intend to maintain the Pre-Existiny Conditxon Insurance Plan
program beyond 2014? How will state high risk pools be affected by the affordability and
insurance market reforms in 2014?

A. Under the Affordable Care Act, coverage for persons under the Pre-Existing Condition
Insurance Plan program (whether federally-run or state-run in a state) will generally not
extend beyond January 1, 2014, which is when all individuals will be able to access coverage
without any pre-existing condition exclusions in the individual market. The transitional
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reinsurance program is expected to help stabilize premiums in the individual market by
reimbursing issuers who enroll high cost individuals, such as those currently enrolled in the
Pre-Existing Condition Insurance Plan, as they enter that market.

In the notice of DroDosed_rulemakine- on the health insurance market rules (77 Fed. Reg.
70584; November 26, 2012), we noted that we are exploring ways in which states could
continue to run their existinghigh risk pools (i.e., separate from thePre-Existing Condition
Insurance Pool program) beyond 2014.

Basic Health Plan

16. Will HHS issue federal guidance and r-egulation regarding implementation of the Basic
liealth Plan?

A. Yes. HHS plans to issue guidance on the Basic Health Plan in the future. States interested in
this option should continue to talk to HHS about their specific questions related to the
implementation of the Basic Health Plan.

CONSUMERS

Consumer Outreach

17. How does HHS plan to conduct outreach about the Exchanges and new coverage options?
Will outreacla materials be tailored to each state? Will states be able to provide HIIS with
input in developing materials?

A. Education and outreach are high priorities for implementing the changes coming in 2014.
HIiS plans to conduct outreach to consumers in a variety of ways, including the Navigator
pr-ogram, in-person assistance, the internet, and call centers. States and other stakeliolders
definitely will be able to provide input in developing its outreach approach to consumers.

18. How does HHS plan to operate the Navigator progranz for the Federally-Facilitated
Exchanges? How many and what types of Navigators will there be in a particular state?
What will theia- roles be? Can states require Navigators to hold a prodtacer license? If not,
what type of training or certification will they receive?

A. Section 1311(i) of the Affordable Care Act directs an Exchange - whether a State-Based
Exchange or a Federally-Facilitated Exchange - to establish a program under which it
awards grants to Navigators. Section 1311(i) and 45 C.F.R. section 155.210 articulate the
required dtaties of a Navigator. In addition, section 155.210(c)(2) directs that the Exchange
select two different types of entities as Navigators, one of which must be a community and
consumer-focused non-profit group. This pi-ogi-am is further described in the "General
Guidance on Federally-facilitated Exchanges.°

The ntimber of Navigators per state served by a Federally-Facilitated Exchange will be
contingent upon the total amount of funding available as well as the nuniber of applications
that we receive in each state in response to the forthcoming Navigator Grant Funding
Opportunity Anriouncement that we plan to issue early next year to support the Federally-
Facilitated Exchanges.
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Additionally, a state or Exchange cannot retiL7ire Navigators to hold a producer licerise (i.e.,
a license as an agent or broker) for the purpose of carrying out any of the duties required of
Navigators in section 1311(i)(3) of the Affordable Care Act and 45 C.F.R. section 155.210(e).
Because the law directs Navigators to carry out all required duties, linking a producer
license to any one of those specific duties would have the effect of requiring all Navigator
entities, their employees, and their sub-grantees to hold a producer license. As described
above, this would prevent the application of the standard set forth in 45 C.F.R. section
155.210(c)(2) that at least two different types of entities must serve as Navigators. As stich,
and as provided by section 1321(d) of the Affordable Care Act, any state laws which would
require all Navigators to hold a producer license would be preempted by 45 C.F.R. section
155.210(c)(2).

In Federally-Facilitated Exchanges and State Partnership Exchanges, individuals selected to
receive Navigator grants or working for entities selected to receive Navigator grants must
successfully participate in an HHS-developed and administered training program, which
will include a certification examination pursuant to 45 C.F.R. section 155.210(b). In
addition, irnder state law, states may impose Navigator-specific licensing or certification
r-equirements upon individuals and entities seeking to operate as Navigators, so long as
such licenses or certifications are not preempted by the requirement to award to different
types of entities ideiitiffed in 45 C.F.R. section 155.210(c)(2), such as producer licenses.

19, What does HHS expect that states in a State Partnership Exchange must do to fulfidl their
obligations regarding iax-person consumer assistance? How will tlae state-specific in-person
consumer assistance programs be integrated with the Navigator program?

A. In-person assistance programs are an additional mechanism through which Exchanges may
meet the consumer assistance responsibilities of the Exchange under 45 C.F.R. section
155.205(d) and (e). As described in the Federall -facilitated Excliange Guidance. states
operating under a State Partnership Exchange will build and operate an in-person
assistance program, for which ga-ant funding is available under section 1311 of the
Affordable Care Act, distinct from the Navigator program for that Exchange. State-Based
Exchanges may do so as well. The purpose of providing multiple tools for in-pei-son
assistance is to ensure that all consumers can receive help when accessing healtlz insurance
coverage through an Exchange.

Consumer Eligibility and Enrollment

20. What information will consumers provide in the single streamlined application? What is
the process/timetine for the approval of a state-specific single streamlined application?

A. Section 1413 of the Affordable Care Act directs HIiS to develop a single, streamlined
application that will be used to apply for coverage through qualified health plans, Medicaid
and CHIP. In addition, it can be used by persons seeking the advance payment of premiurn
tax credits and cost sharing reductions available for qualified health plans through the
Exchange. In consultation with states and other stakeholders, and witli the benefit of
extensive consumer testing, HHS has been developing an on-line and paper version of the
single, streamlined application. We are releasing inforniation on a rolling basis both to seek
public comment and to support states in their eligibility system builds.
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In July 2012, HHS published a notice in the Federal Register outlining the initial data
elements that will be included in the streamlined application for public comment. HHS
received over 60 comments from states and other stakeholders that have helped inform oui-
ongoing development work.l'.hese comments, coupled with ongoing consumer testing, have
helped us refine and improve the application.

Consumer testing and extensive consultation with states and consumer groups continues.
I-IHS expects to provide the final version of the online and paper application in early 2013
and will also worltwith states that seek Secretarial approval for their own application.

21. Wfiat will consumers be told if it appears they are not eligiblefor Medacaid, CHIP, or
advance payments of prernium tax credits?

A. A qualified individual still will have the option to purchase a qualified health planthrough
the Exchange if he or she is not eligible for Medicaid. CHIP or an advance payment of a
premium tax credit. As outlined in 4.5 C.F.R. section 155.310(g), Exchanges will provide
timely written notice to an applicant of any eligibility determination made by the Exchange.
45 C.F.R. section 155.230(a) provides further detail on the content of notices, including that
notices contain contact information fot- available customer service resoui-ces and an
explanation of appeal rights, if applicable.

22. How wi1111H.S help Exchanges with the eligibility process for exernptions from the shared
responsibility payment for individuals?

A. Section 1311(d)(4)(H) of the Affordable Care Act specifies that the Exchange will issue
certificates of exemption from the shared responsibility payinent described in section
5000A of tlie Internal Revenue Code, which otherwise applies to individuals who do not
maintain minimum essential coverage. In the "State Exchange Implementation Questions
and Answers" released on November 29, 2011, we indicated that a State-Based Exchange
could either conduct this assessment itself or use a federally-managed service for
exemptions from the shared responsibility payment. We included this option in the
Exchange Blueprint State-Based Exchanges can also choose to conduct this function
independently.

With this service, the Exchange will accept an application for an exemption, and then
transfer the information contained on the application to HHS through a secure, electronic
transaction. HHS will conduct relevant verifications and return an eligibility determination
to the Exchange, which will then notify the individual who subniitted the application. The
Exchange and IIHS will share responsibility for customer service. To the extent that an
individual's situatioii changes during the year, he oP- she would be required to submit an
update to the Exchange, which will then transfer it to HHS to process. This configuration
limits the level of effort required on the part of the Exchange, while ensuring that the
Exchange complies with the statutory direction to issue certificates of exemption.

HHS will provide additional inforniation regarding exemptions shortly, including technical
specifications for the application and for the application transfer service.
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Consumer Experience

23. How will the Federally-Facilitated Exchange display qualified health plan options to
consumers? Will consumers see all of their options or just those that are "hest" for them?
Will the Federally-Facilitated Exchange allow individuals who are eligible for Medicaid or
CHIP to purchase qualified health plans instead?

A. Consumers will see all qualified health plans, including stand-alone dental plans, certified to
be offered through the Federally-Facilitated Exchange, offered in their service area. HHS is
developing ways for consumers to sort qualified health plan options based on their
preferences.

Qualified individuals who are Medicaid or CIiIP eligible are allowed to purchase qualified
health plans instead of receiving covei-age throtigli the Medicaid or CHIP progranis.
However, they are not eligible to receive advance payments of premium tax credits or cost-
sharing reductions to help with the cost of purchasing qualified healthplans through an
Exchange.

MEDIC:AID

Expansion

24, Is there a deadline for letting the federal government know if a state will be proceeding
with the Medicaid expansion? How does that relate to the Exchange declaration deadline?
Is HHS intending to provide guidance to states as to the process by which state plan
anzendments are used to adopt Medicaid expansion under the Affordable Care Act?

A. No, there is no deadline by which a state must let the federal government know its intention
regarding the Medicaid expansion. Nor is there any particular reason for a state to link its
decision on the Exchange with its decision on the Medicaid expansion, States have a
number of decision points in designing their Medicaid programs within the broad federal
framework set forth in the federal statute and regulations, and the decision regarding the
coverage exparzsion for low-income adults is one of those decisions.

As with all changes to the Medicaid state plan, a state would indicate its intention to adopt
the new coverage group by submitting a Medicaid state plan amendment. If a state later
chooses to discontinue coverage for the adult group, it would submit another state plan
amendment to CMS. T'he state plan amendment process is itself undergoing modernization.
As part of an overall effort to streamline business processes between CMS and states, in
early 2013 CMS will begin implementing an online state plan amendinent system to assist
states in filing state plan amendments. We will be discussing the submission process for
Affordable Care Act-related state plan amendments on our monthly State Qperations and
Technical Assistance calls with states and will be available to answer questions through that
process.

While states have flexibility to start or stop the expansion, the applicable federal nlatch
rates for medical assistance provided to "newly eligible individuals" are tied by law to
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specific calendar years outlined in the statute: states will receive 100 percent support for
the newly eligible adults in 2014, 2015, and 2016; 95 percent in 2017, 94 percent in 2018,
93 percent in 2019; and 90 percent by 2020, remaining at that level thereafter,

25. If a state accepts the expansion, can a state later drop out of the expansion program?

A. Yes. A state may choose whetherand when to expand, and, if a state covers the expansion
group, it may decide later to drop the coverage.

26. Can a state expand to less than 133% of L'PL ctnd stzld receive 100% federal matching
funds?

A. No. Congress directed that the enhanced matching rate be used to expand coverage to
133% of FPL. The law does not provide for a phased-in or partial expansion. As such, we
will not consider partial expansions for populations eligible for the 100 percent matching
rate in 2014 through 2016. If a state that declines to expand coverage to 1.33% of FPL
would like to propose a demonstration that includes a partial expansion, we would consider
such a proposal to the extent that it furthers the purposes of the program, subject to the
regular federal matching rate. For the newly eligible adults, states will have flexibility
tmder the statute to provide benefits benchmarked to commercial plans and they can design
different benefit packages for- different populations. We also intend to propose further
changes related to cost sharing.

In 2017, when the 100% federal funding is slightly reduced, further demonstration
opportunities will become available to states under State Innovation Waivers with respect
to the Exchanges, and the law contemplates that such demonstrations may be coupled with
section 1115 Medicaid demonstrations. This demonstration authority offers states
significant flexibility while ensuring the same level of coverage, affordability, and
comprehensive coverage at no additional costs for the federal government. We will
consider section 1115 Medicaid demonstrations, with the enhanced federal matching rates,
in the context of these overall system demonstrations.

27. Do you still support the Medicaid blended FMAP (matching rate) proposal in your budqet?

A. No. We continue to seek efficiencies and identify opportunities to reduce waste, fraud and
abuse in Medicaid, and we want to work with Congress, states, and stakeholders to achieve
those goals while expanding access to affordable bealth care. The Supreme Court decision
has made the higher matching rates available in the Affordable Care Act for the new groups
covered even more important to incentivize states to expand Medicaid coverage. The
Administration is focused on implementing the Affordable Care Act and pr-oviding
assistance to states in their efforts to expand Medicaid coverage to these new groups.

28. How does the Supreme Court ruling affect the interaction between the Exchanges and
Medicaid? Will a state's decision whether or not to proceed with the Medicaid expansion
have implication.s for the Exchange's ability to make Medicaid eligibility detertninations?

A. As the letter from Secretary Sebelius to Governors sent on July 10, 2012 and the letter from
the CMS Acting Administrator Marilyn Tavenner sent on July 13, 2012 stated, the Supreme
Court's decision affects the financial penalty that applies to a state that does not expand
Medicaid coverage to 133% of the federal poverty level under the Affordable Care Act. No
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other provisions of the law were affected. Thus regardless of whether a state adopts the
Medicaid expansion, the provisions related to coordination with the Exchange, including the
use of standard income eligibility methods, apply. An Exchange in each state will make
either a Medicaid eligibility determination or a Medicaid eligibility assessment (at the
state's option) based on the Medicaid rules in the state, including the income levels at which
the state's Medicaid program provides coverage.

29. Witathelp will be available to states to accotnmodate the added administrative burdens
and costs they will have to bear if they expand coverage in Medicaid?

A. We have provided 90 percent federal matching funds for the new or improved eligibility
systems that states are developing to accommodate the new modified adjusted gross
income rules and to coordinate coverage with the Exchange. To further reduce system
costs, we have promoted ways for states to share elements of their system builds with each
other, and we will be sharing the business rules for adopting modified adjusted gross
income in the new eligibility systeins. In addition we are designing, with extensive state
and stakeholder consultation, a new combined and streamlined application that states can
adopt (or modify subject to Secretarial approval). And, we will continue exploring
opportunities to provide States additional support for the administrative costs of eligibility
changes. These and other initiatives relating to state systems development will lower
administrative costs.

Implementation of the on-line application system, the new data-based eligibility rules,
verification and renewal procedures and states' access to the federally-managed data
seivices hub ("the hub") will collectively help defray states' ongoing costs and result in
greater efficiency in the long term. For example, states will be able to electronically verify
eligibility factors through the hub, where previously they had to verify through multiple
federal venues. This is expected to lower the per-person administrative costs of enrollment
and renewal for both newly and currently eligible individuals. As stated in previous
guidance, no charge will be imposed on states for use of the hub, nor for the required data
accessed there. In addition, it is anticipated tliat many individuals-both those who are
eligible under current state eligibility rules as well as those who are eligible under the adult
expansion-will apply for coverage via the Exchange. nur l-ules provide states the option to
have the Exchange determine eligibility for Medicaid or to assess eligibility for Medicaid, in
both cases using the state's eligibility rules and subject to certain standards. No charge will
be imposed on states for the Medicaid determinations or assessments conducted by the
Exchanges.

30. CMS has released 90110 futading in order forstates to improve tiaeyr eligibilitysystems far
Medicaid. Will that funding continue?

A. Yes. "90/10" funding remains available throrzgh December 31, 2015 for Medicaid eligibility
systern design and development, and the enhanced 75 percent matching rate will be
available indefinitely for maintenance and operations of such systems as long as the
systems meet applicable program requirements.

In previous guidance we have assured states that the 90/10 and 75/25 percent funding for
eligibility systems will be available without regard to whether a state decides to expand its
program to cover newly eligible low-income adults. We reiterate that system
modernization will be supported and the enhanced matching funds will be available
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regardless of a state's decision on expansion. Additionally, we will continue exploring
opportunities to provide States additional support for the administrative costs of eligibility
changes.

31. Will low-income residents in states that do not expand Medicaid to 133 percent of the FPL
be eligible for cost sharing subsidies and tax credits to purchase coverage through all
Exchange?

A. Yes, in part. Individuals with incomes above 100 percent of the federal poverty level who
are not eligible for Medicaid, the Children's Health Instarance Progranl (CHIP) or other
minimum essential coverage will be eligible for premium tax credits and cost sharing
reductions, assuming they also meet other requirements to purchase coverage in the
Exchanges.

32. Can states that are "expansion states" under the law receive newly eligible matchzltg rate
for some populations in their state?

A. Yes. The expansion state Federal Medical Assistance Percentage, or matching rate,
described in section 1905(z)(2) of the Social Security Act is available to some states that
expanded Medicaid coverage prior to enactment of the Affordable Care Act, but does not
exclude those states fi-om receiving the increased newly eligible match for expenditures for
beneficiaries who meet the statutory qualifications. If a population covered by a state that
qualifies as an expansion state meets the criteria for the newly eligible matching rate, the
state will receive the newly eligible matching rate for that population. States will receive
the highest matching rate possible for a given population; being an expansion state will
never disadvantage the state in terms of matching rates for that population.

The following are several examples of circumstances in which an expansion state will
receive the newly eligible matching rate for some beneficiaries:

- States are considered expansion states if, as of March 23, 2010, they provided
coverage that meets the standards specified in section 1905 (z)(3) of the Act to both
childless adults and parents up to at least 100 percent of the federal poverty level. If
a state provided Medicaid coverage up to 100 percent of the federal poverty level
but not above, expenditures for individuals between 100 and 133 percent of the
federal poverty level would qualify for the newly eligible matching rate.

• States that qualify as expansion states may have offered less than full benefits,
benchmark benefits, or benchmark-equivalent benefits. lndividuals who received
limited benefits under a Medicaid expansion will qualify as "newly eligible"
individuals and the newly eligible matching rate will apply.

- States that qualify as expansion states based on the provision of state-funded
coverage will receive the newly eligible matching rate for people previously covered
by the state-only program, sirice they will be newly eligible for Medicaid coverage.

The expansion state matching rate is only available for expenditures for non-pregnant,
childless adult populations described in the new low-income adult group. CMS will work
with states to ensure that the correct matching rate is applied to expenditures for
populations in expansion states that clualify as newly eligible.
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Flexibility for States

33. What specific plans and timeline do you have for enacting the reforms andflexibility
options for Medicaid thatyou spoke of in 2009? bVhen can states give further input on the
needed reforms?

A. CMS continues to work closely with states to provide options and tools that make it easier
for states to make changes in their Medicaid programs to improve care and lower costs. In
the last six months, we have released guidance giving states flexibility in structuring
payments to better incentivize higher-quality and lower-cost care, provided enhanced
matching funds for health home care coordinatiori services for those with chronic illnesses,
designed new templates to make it easier to submit section 1115 demonstrations and to
make it easier for a state to adopt selective contracting in the prograin, and developed a
detailed tool to help support states interested in extending managed care arrangements to
long term services and supports. We have also established six learning collaboratives with
states to consider together improvements in data analytics, value-based purchasing and
other topics of key concern to states and stakeliolders, and the Center for Medicare and
Medicaid Innovation has released several new initiatives to test new models of care relating
to Medicaid populations. Information about these and many other initiatives are available
on Medicaid.gov. We welcome continued input and ideas from states and others.
States can implement delivery system and payment reforms in their programs whether or
not they adopt the low-inconie adult expansion. With respect to the expansion group in
particular, states have considerable flexibility regarding coverage for these individuals. For
exaznple, states can choose a benefit package benchmarked to a commercial package or
design an equivalent package. States also have significant cost-sharing flexibility for
individuals above 100% of the federal poverty level, and we intend to propose other cost-
sharing changes that will modernize and update our rules.

34. Will the federal government support optaons for the Medicaid expansion population that
encourage personal responsibility?

A. Yes, depending on its design. We are interested in working with states to promote better
health and health care at lower costs and have been supporting, under a demonstration
established by the Affordable Care Act, state initiatives that are specifically aimed at
promoting healthy behaviors. Promoting better health and healthier behaviors is a niatter
of importance to the health care system generally, and state Medicaid prograrns, like other
payers, can shape their benefit design to encourage such behaviors while ensuring that the
lowest income Americans have access to affordable quality care. We invite states to
continue to come to us with their ideas, including those that promote value and individual
ownership in health care decisions as well as accountability tied to improvement in health
outcomes. We note in particular that states have considerable flexibility under the law to
design benefits for the new adult group and to impose cost-sharing, particularly for those
individuals above 100% of the federal poverty level, to accomplish these objectives,
including Secretary-approved benchmark coverage

35. Will CMS approve global waivers witlz an aggregate allotment, state flexibility, and
accountability if states are willing to initiate a portion of the expansion?

A. Consistent with the guidance provided above with respect to demonstrations available
under the regular and the enhanced matching rates, CMS will work with states on their
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proposals and review them consistent with the statutory standard of furthering the
interests of the prograni.

MAGI

36. Will states still be required to convert their income countinq methodology to Modified
Adjusted Gross Income (MAG1)for purposes of determining eligibility regardless of
whether they expand to the adudtgroup? If so, how do states link the categorical eligibility
criteria to the MAGI?

A. Yes, as required by law. Conversion to modified adjusted gross income eligibility rules will
apply to the nonelderly, nondisabled eligibility groups covered in each state, effective
January 2014, without regard to whether a state expands coverage to the low-income adult
group. The new modified adjusted gross income rules are aligned with the income rules that
will be applied for determination of eligibility for premiurn tax credits and cost-sharing
reductions through Exchanges; the application of modified adjusted gross income to
Medicaid and CHIP will promote a simplified, accurate, fair, and coordinated approach to
enrollment for consumers. CMS has beenworlring with states to move forward with
implementation of the modified adjusted gross income rules, and consolidation and
simplification of Medicaid eligibility categories.

DSH

37. The Uisproportionate Share Hospital allotments will be reduced starting in 2014 using a
methodology based on the reduction in the number of unittsured, One, when will HHS issue
the regulations and rnethodology for this reduction? Two, for a state that does not see a
decrease in its uninsured population, will the remaining states absorb the full reduction? Is
HHS planning any modification to the manner in which it will reduce I1S11 allotments as it
relates to states that do not expand?

A. The law directs HHS to develop a methodology to reduce Disproportionate Shar-e Hospital
(DSH) funding over time in a way that is linked to reductions in the number of uninsured or
how states target their ftinds. We have heard from states and health care providers about
their concerns related to this change and are exploring all options. The Department will
propose this metliodology for public comment early next year.

CQORDINATION BETWEEN EXCHANGES AND OTHFR PROGRAMS

38. How can states use premium assistance to help families that are split among the Exchange,
Medicaid, and the Children's Health Insura.rzce Program (CHIP) enroll in the same plans?

A. In 2014, sorne low-income children will be covered by Medicaid or CHIP while their parents
obtain coverage on the Exchange with advance payments of the premium tax credit.
Premium assistance, an option under current law, provides an opportunity for state
Medicaid and CHIP programs to offer coverage to such families through the same coverage
source, even if supported by different payers. Under Medicaid and CI-lIP statutor-y optiorrs,
states can use federal and state Medicaid and CHIP funds to deliver Medicaid and CHIP
coverage through the purchase of private health insurance, Most commonly, states have
used premium assistance to help Medicaid/CHIP eligible families pay for available
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employer-based coverage that the state determines is cost effective. There are cost sharing
assistance and benefit wrap-around coverage requirements, to the extent that the insurance
purchased with Medicaid and/or CHIP funds does not meet Medicaid or CHIP standards. In
both Medicaid and CHIP, premium assistance is autlrorized for group health coverage and,
under some authorities, for health plans in the individual market, which, in 2014 would
include qualified health plans available through the Exchange. Please note that advance
payments of the premium tax credit and cost-sharing reductions are notavailable for an
individual who is eligible for Medicaid or CHIP. The statutory authorities that permit use of
title XIX or title XXI funds to be used for premium assistance for health plans in the
individual market, including qualified health plans in the Exchange, are sections 1905(a)
and 2105(c)(3) of the Social Security Act.

For exanlple, beginning in 2014, when a child is eligible for Medicaid/CHIP and the parent is
enrolled in a qualified health plan through the Exchange, a state Medicaid or CHIP program
could use existing premium assistance authority to purchase coverage for a Medicaid or
CHIP-eligible child through that qualified health plan. The premium tax credit would not be
available to help cover the cost of coverage for these children. As noted above, with respect
to the children, the state would adhere to federal standards for premium assistance,
including providing wrap-around benefits, cost sharing assistance, and demonstrating cost-
effectiveness, as appropriate. A State-Based Exchange may be able to support such an
option, and in states where a Federaliy-I'acilitated Exchange is operating, a State Medicaid
or CHIP agency may be able to take this approach by making arrangements with qualified
health plans to pay premiums for individuals. We will be working with states interested in
this option to consider how the state Medicaid and CHIP agency can coordinate with the
Exchange to establish and simplify premium assistance arrangements.

39. How can states use premium assistance to promote continuity of care when individuals
move between Exchange, CHIP, and Medicaid coverage?

A. The Affordable Care Act envisions and directs that there be a coordinated system for
making eligibility determinations between Medicaid, CIIIP and the Exchange to avoid gaps
in coverage as individuals' income fluctuates. Smooth eligibility transitions will not
necessarily prevent people from having to select a new plan and/or provider when they
lose eligibility for one insurance affordability prograln and gain eligibility for another. The
extent to which such changes in plans and providers occur will depend on whether and to
what degree plans participate in both the Exchange and in Medicaid and CHIP, and the
networks in such plans.

Premium assistance can help address this issue, while encouraging robust plan
participation in Medicaid, CHIP, and the Exchange. As discussed above, this option permits
state Medicaid or CHIP programs to use premium assistance to enroll a Medicaid or CHIP
eligible individual or family in a qualified health plan through the Exchange. States may be
most interested in this option for families close to the top of the Medicaid income limit.
Under this arrangement, if a family's income changes such that some or all members of the
family become ineligible for Medicaid or CHIP and eligible for a premium tax credit to help
cover the cost of a qualified health plan tllrough the Exchange, it would be less likely that
members moving into Exchange coverage would need to change plans or providers.
Similarly, premium assistance could help increase the likelihood that individuaIs moving
from Exchange coverage into Medicaid or Cl-TIP may remain in the sanae qualified health
plan in which they had been enrolled through the Exchange.
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As discussed above, premium assistance options in Medicaid and CHIP are subject to federal
standards related to wrap around benefits, cost sharing and cost effectiveness. There may
also be an opportunity for states to promote continuity of coverage through "bridge plans"
as described earlier.
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